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REBUTTAL MANN VS MARTIN ET AL, DISTRICT COURT 12/21/20, 6:11 PM

STATE OF MINNESOTA                                       DISTRICT COURT

COUNTY OF HENNEPIN                 FOURTH JUDICIAL DISTRICT
                                                                        Case Type: Welfare Appeal

_________________________________________________________

Doug Mann, 
                               Petitioner,
                                                         PETITIONERS’ REBUTTAL OF         
         vs.                                            MEMORANDUM OF LAW IN                        
                                                          IN OPPOSITION TO PETITION

Jonathon Martin, et al                      Court File No. 27-CV-20-8625

_________________________________________________________

ISSUE

 According to the Respondents joint memorandum of law, the issue to be decided 
by this court is 

“Whether the Agency correctly applied the Policy in [denying] Appellants  request 
for premium reimbursement”

However, the two explicitly stated issues in the memorandum of law in support of 
the petition are:

“[Whether] Respondent Hennepin County’s adverse action against the Appellant is 
based on a state agency policy that is non-conforming to sections of the US Code, 
Code of Federal Regulations and Minnesota Statutes” and 

“[Whether] Appellant has standing to sue Hennepin County, Minnesota and the 
Minnesota Department of Human Services”
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STANDARD OF REVIEW

Petitioner / Appellant does not object to the standard of review as set forth in the 
Respondents memorandum of law in opposition to the petition in any respect. 

Quoting from the Respondents memorandum: 

“. . . in considering this appeal, the Court is reviewing the decision of the state 
agency, not an issue of first instance. . . Additionally, the court’s review is limited 
to the Commissioners decision in light of the record presented at the administrative 
hearing. . .

“. . . An appeal court “will reverse an agency only where it reflects an error of law, 
the agency acted in an arbitrary or capricious manner, or the decision is not 
supported by substantial evidence . . . 

“. . . Finally, “the party challenging the agency decision has the burden of proving” 
one of the six statutory grounds provided by Minn. Stat. Section 14.69. The 
statutory grounds for reversal are that the agency decision is “(a) in violation of 
constitutional provisions; (b) in excess of statutory authority or jurisdiction of the 
agency; (c) made upon unlawful procedure; (affected by error of law; (e) 
unsupported by substantial evidence in view of the entire record as submitted; or 
(f) arbitrary or capricious. . .  

ARGUMENT  

PETITIONER MEETS STATUTORY GROUNDS FOR REVERSAL OF THE 
AGENCY DECISION     

On page 4 of Respondents Joint Memorandum in Opposition to Petition, final 

paragraph under the heading ARGUMENT  “. . . Because he has not asserted that 

the policy is unlawful nor the Policy is inapplicable to him, Appellant has failed to 



Page 3 of 11

REBUTTAL MANN VS MARTIN ET AL, DISTRICT COURT 12/21/20, 6:11 PM

show that he is entitled to relief under any of the six grounds for reversal of the 

Agencies decision. . .”

The record shows that during the administrative appeal process the petitioner 

explicitly alleged that in discontinuing premium assistance for individuals enrolled 

in Medicare and Medicaid the state agency violated sections of the US Code and 

Code of Federal Regulations. Furthermore, the petitioner also showed that the 

agency’s claim to have statutory authority to make that policy change is based on a 

legal error, outdated language in 42 USC section 1396e-1. The state agency was 

not yet in compliance with 42 USC 1396e-1 in 2014 when the petitioner 

successfully contested Hennepin County’s refusal to evaluate the cost effectiveness 

of an employer sponsored health insurance policy based on state agency policy 

then in force that conflicted with 42 USC 1396e-1 as revised effective January 1, 

2014 [MN DHS Appeals docket number 155899]. It would not be unreasonable to 

assume that subsequent changes in the state plan and state agency policy, of 

offering of premium assistance as required by 42 USC 1396e-1 was a matter of 

getting into compliance with that section of the US Code as revised in January 

2014.  The agency is  also exercising legislative authority in violation of Minnesota 
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Constitution’s separation of powers clause by unilaterally suspending applicable 

parts of the US Code and Code of Federal Regulations.   [See Minnesota 

Constitution Article 3, section 1 Separation of Powers]
   

The petitioner’s stated reason for appealing the adverse action by Hennepin County 

on the DHS appeal form was that the decision to discontinue premium 

reimbursement “. . . violates a section of the US Code as I will show in a legal 

memo. . .”   See page 134 of the file   Marked as Agency exhibit #1.  Appeal to 

state agency. 11/25/2019   Reason for appeal

In written testimony presented at the January 2020 hearing, paragraph 2, the 
petitioner wrote: 

“Petitioner further contends that the Minnesota Health Care Programs management 

has a duty to request from the Center for Medicare and Medicaid Services (CMS) a 

waiver from requirements of 42 USC section 1396e -1. Premium assistance (a).  as 

specified under 42 CFR 433.138, which requires documentation to support the 

assertion that premium assistance to Medicare entitled individuals is not cost 

effective.  

[DHS record, case number 229175, marked exhibit 3, page 146] 

In a letter to Mark J Perrone, Human Services Judge Kenneth Mentz writes

“Mr. Mann has asked us to reconsider our earlier decision, arguing that this policy 
is not consistent with the general legal authority governing reimbursement of cost 
effective health insurance premiums. . . .” 
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[Page 75 of DHS Record file. April 2, 2020 Letter from Administrative Judge 
Kenneth Mentz to Mark Perron]

Quoting extensively from the Petitioners rebuttal of the state agency’s response on 
reconsideration at the administrative appeal level:  

ISSUE #2  The Minnesota Health Care Programs Eligibility Policy Manual section 

2.1.1. 2.1..3.1 as revised and published in Manual Letter #19.4 section B, on 

August 1, 2019 violates parts of 42 U.S.C. § 1396e,  42 U.S.C. § 1396e-1 and  42 

C.F.R. § 433.138 
  

      a) State Plans are required to offer premium assistance for employer sponsored 

group health insurance to all individuals enrolled in Medical Assistance pursuant to 

42 U.S.C. § 1396e-1 “Premium Assistance” effective January 2014.
  

      b) The current language of 42 U.S.C. section 1396e “enrollment of individual 

in group health plans” (a) requires state plans: (1) to identify those cases in which 

enrollment of an individual in a group health plan is cost effective (2) shall require 

an individual so identified to apply for or remain enrolled in a cost effective group 

health plan as a condition of eligibility for medical assistance and (3) shall provide 

for payment of all enrollee premiums, deductibles, coinsurance and other cost 

sharing obligations “. . . and shall treat such coverage as a third party liability 

(under section 1396(a) (25) of this title)”     
  

       c)  The state agency is non-compliant with 42 C.F.R § 433.138 paragraph (1) 

which requires an application to the Centers for Medicare and Medicaid Services 

for a waiver of the requirement to identify cost effective employer sponsored group 
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health plans under 42 C.F.R § 433.138 paragraphs (a), (b), and (g)(2), the latter 

being the regulatory corollary of 42 U.S.C. § 1396e  

 State agency’s response, Issue #2, part 1

“III. Minnesota’s MA CEHI program is not authorized pursuant to 42 U.S.C. 
section 1396e-1

“Minnesota’s MA CEHI program is administered pursuant to the Authority of 42 
U.S.C. section 1396e (Section 1906 of the Social Security Act) see Minnesota State 
Plan section 4.22. Though the Affordable Care Act made premium assistance under 
42 U.S.C. section 1396e-1 (Section 1906A of the Act) available to all members at 
Minnesota’s option, Minnesota has not elected this option under its state plan.”

Rebuttal, Issue #2, part 1         

          Compliance with 42 U.S.C. § 1396e-1 ceased to be an option for states after 

it was amended in 2014 to mandate states to offer premium assistance by striking 

out “may elect to” and replacing it with the word “shall” (in bold and italics) in the 

following paragraph currently posted at the Social Security Administrations 

website: 

Section 1906A [42 U.S.C. § 1396e-1] (a) IN GENERAL — A state shall [ 214] 
offer a premium assistance subsidy (as defined in subsection (c) ) for qualified 
employer sponsored coverage (as defined in subsection (b) ) to all individuals who 
are entitled to medical assistance under this title. . . if the State meets the 
requirements of this section and the offering of such a subsidy is cost-effective, as 
defined for purposes of section 2105 (c) (3) (A)    
  
Footnote [214] P.L. 111-148 § 2003 (a) (1) (A), struck “may elect to” and inserted 
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“shall,” effective January 1, 2014  [Source www.SSA.gov/OP_Home/ssact/
title19/1906A.htm

[DHS Record file, page 87 and 88] 

        Again in the memorandum supporting the petition for Judicial review, the 

petitioner sets forth arguments in support of the contention that the state agency 

must apply for a waiver of requirements from Centers for Medicare and Medicaid 

Services (CMS) prior to discontinuing activity to identify cost effective employer 

health insurance which covers individuals enrolled in Medicare and Medical 

Assistance on grounds of cost effectiveness.  The state agency is not in compliance 

with federal law in this matter.  See DHS Record, pages 11-13, Memorandum in 

support of petition for Judicial review, pages 2,3 and 4 of 6 under the heading 

“Arguments Issue #1” 

OTHER ERRONEOUS FINDINGS OF FACT AND CONCLUSIONS OF LAW  

In written testimony submitted at the January hearing, the petitioner wrote:

“Is it just a coincidence that MHCP management determined that offering premium 

reimbursement was no longer cost effective for dual MA Medicare entitled 

individuals after MA began to pay CEHI premiums in full rather than pay a pro-

rated premium for CEHI policies that covered non-MA entitled persons, as was the 

practice prior to 2019? [From petitioners written testimony at the January hearing, 
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page 148 of DHS Record file, 2nd full paragraph]”

     42 U.S.C. section 1396e (c) (1) requires state agencies to reimburse the full cost 

of the premium for policies covering individuals not enrolled in MA if cost 

effective to do so, i.e., if a given health insurance policy meets cost effective 

criteria and if offering full premium reimbursement for health insurance policies 

also covering individuals not enrolled in MA is cost effective for the agency.  

      Human Services Judge Vargas disputed the petitioners line of argument by 

wrongly claiming that the agency never offered reimbursement of the full premium 

for health insurance policies that cover individuals not enrolled in Medical 

Assistance, and quoted language from an older version of the agency’s policy that 

is not to be found in the current version of the policy. The undisputed written 

testimony of the petitioner regarding a change in policy that resulted in full 

reimbursement of a policy covering himself and an individual not enrolled in MA 

was discounted. The petitioner provided proof that the premium for the health 

insurance policy that covers him was partially reimbursed from 2017 until January 

2019, then fully reimbursed beginning February 2019

      Human Services Judge Mentz dismissed the idea that offering premium 

assistance to individuals enrolled in Medicare for employer sponsored health 

insurance can be cost effective by wrongly asserting that after Medicare and 

Medicaid pay for medical services, there is nothing left for the other third party 

insurer to pay. However, as a matter of law Medical Assistance is always the payor 

of last resort  (See Minn. R. 9505.0070). 
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The petitioner presented documentary evidence at the January hearing that the 

alternative to fully reimbursing premiums for the employer sponsored health plan 

and the medicare part b premium, the managed care organizations for disabled 

people would cost the state nearly twice as much. The employer sponsored health 

insurance pays for 100% of cost sharing for services covered by medicare and 

functions as primary insurance for services cover by the plan but not by Medicare. 

The cost to the state of enrolling a 65 year old male into a managed care program 

for non-disabled seniors would have been more expensive than reimbursement of 

both the employer sponsored health insurance and Medicare Party B which cover 

the petitioner.   

        The state agency also excludes long term care insurance policies from 

premium reimbursement without exception, which conflicts with the state plan 

approved in 2015, which states that the premiums for such policies covering 

individuals residing in long term care facilities are always cost effective and should 

be reimbursed.  That aspect of  revisions in the state agency’s policy clearly 

conflicts with the state plan.       

CONCLUSION

        The administrative law decision to uphold Hennepin County’s adverse action 

against the petitioner relies on erroneous conclusions of law and erroneous findings 

of fact. The state agency claims to have authority to unilaterally exclude 

individuals enrolled in medicare from its premium assistance program based on 
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language in 42 U,S.C. section 1396-1 which says that states “may elect to” offer 

premium assistance. . .  However, effective January 1, 2014, the words “may elect 

to” were stricken and replaced with “shall.” The state agency discontinued a 

required activity, not an optional activity. 

        The state agency exceeded its statutory authority when it excluded medicare 

enrolled individuals from its premium assistance program without first applying for 

a waiver of requirements with supporting documentation to Centers for Medicare 

and Medicaid Services. The state agency in effect exercised legislative authority in 

violation of MN Constitution’s separation of powers clause by suspending 

applicable sections of the US Code and Code of Federal Regulations.  

       Other erroneous findings of fact and conclusions of law were advanced to 

invalidate evidence and arguments advanced by the petitioner relating to the cost 

effectiveness of the health insurance policy which covers the petitioner and the cost 

effectiveness of offering premium assistance for employer sponsored health 

insurance to individuals enrolled in Medicare.  The state agency also end 

reimbursement for long term care policies for residents of long term care facilities 

which is not consistent with the state plan.

       For the foregoing reasons, the court should order the state agency to rescind 

changes in policy which exclude individuals enrolled in Medicare from the 

premium assistance program for employer sponsored health insurance. The 

petitioner and others who continued their enrollment in employer sponsored health 
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insurance plans should get payments that would have otherwise continued were it 

not for the agency’s unlawful change in policy. Other equitable remedies for harm 

caused by the state agency’s unlawful conduct should be considered .  

      Respectfully submitted

                                                                                            December 21, 2020
      Doug Mann
      Petitioner pro se
      3706 Logan Avenue North
      Minneapolis, Minnesota 55412-1952
      Home phone 612 824-8800
      Cell phone.  612 423-6672 


